Rwanda was held guilty of crimes against humanity, in particular rape. More recently, the charges of rape and other forms of sexual violence as crimes against humanity were included in the ICC arrest warrant for Simone Gbagbo.
It is fair to say that the prosecution of SGBV at an international level is a genie that is certainly not going back to the bottle. However, every new process (legal or otherwise) is bound to have its flaws and the process of seeking international justice for gender-based crimes has indeed been paved with many obstacles. Nonetheless, with terms of the individual International
Criminal Tribunals coming to an end and with the Special Court for Sierra Leone most recently completing its mandate, all eyes are now on the ICC as the only international criminal court.
In my remarks, I would like to focus on three points. Firstly, I would like to explore the prosecution of SGBV at the ICC so far and the challenges associated with this process.
Secondly, I would like to comment on the way that SGBV is (mis)understood and 'It is to be noted that although the prosecution referred to sexual violence in its opening and closing submissions, it has not requested any relevant amendment to the charges.
(...) Not only did the prosecution fail to apply to include rape and sexual enslavement at the relevant procedural stages, in essence it opposed this step. It submitted that it would cause unfairness to the accused if he was tried and convicted on this basis'.
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In a more recent case against Germain Katanga, the ICC Prosecutor actually charged the accused with rape and sexual slavery as war crimes and crimes against humanity. 6 Whilst the Trial Chamber elaborated on the elements of these crimes, the decision in Prosecutor v.
Katanga resulted in acquittal of the accused on these charges.
The decision in Lubanga and (to an extent Katanga) exposed and confirmed some of the worrying aspects of prosecuting SGBV at the ICC. In Lubanga, the Prosecutor failed to show that sexual violence can be, and often indeed is, an integral element of other crimes, such as the recruitment of child soldiers. In the context of Lubanga, the recognition of the integral nature of a gender-based aspect of the crime of recruitment and use of child soldiers was necessary to adequately conceptualise this crime and recognise its full scope. Regrettably, the ICC (the OTP) As Muthaura decision regrettably demonstrates, acts of sexual violence continue to be misconceptualized, mischaracterized and even trivialised at an international level, particularly when committed against men. One may only remain hopeful that the reasoning resonating form Muthaura will not create a dangerously restrictive precedent for the future cases before the ICC. However, in order to put these tools to work, a gender-inclusive approach needs to be present throughout the processes of investigating, charging and prosecuting crimes of SGBV. The conservative and rigid approaches presented by some judges at the ICC need to be replaced by the forward looking and progressive interpretation of the existing provisions of the Rome Statute, in particular Article 7(1)(g), in order to allow the in depth examination and coherent conceptualization of the sexual and gender-based nature of international crimes. To that end, more focus ought to be given to the intersectional analysis of the crimes involving SGBV. It is essential to ensure that SGBV is made visible as an element integral to other crimes under the ICC's jurisdiction, not only those listed in Article 7 (1)(g) of Rome Statute.
Finally, all efforts directed at the development and achievement of gender justice at an international level need to feed into domestic legal processes, enabling domestic prosecution of gender based crimes. It ought not be to forgotten that the ICC is based on the principle of complementarity. It is neither the ICC's role nor its remit to prosecute all perpetrators of crimes of SGBV committed in a particular conflict. Therefore, it is of paramount importance that domestic legal systems, particularly those operating in post-conflict contexts, are well equipped to prosecute crimes of SGBV committed during armed conflict and in peacetime. In order to close this gap, it is important that both adequate legislation and rules of procedure and evidence within national jurisdictions enable successful prosecution of crimes involving SGBV.
One can hope that in the near future the ICC will proceed to develop a progressive body of jurisprudence on SGBV. However, without the support of adequate, gender-sensitive domestic mechanisms, the achievement of gender justice will only be a partial reality.
